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MEMORANDUM: FOR THE FIL E S 

SUBJECT: Subpoena of CIA Records by Subversive Activities 

Control Board 


1. _ Section ^ 13 of tue Internal Security Act of 1950 gives to' the 
Subversive Activities Control Board, created by the Act, the power to: 

*** f equire subpoena the attendance and testimony of witnesses 
and the production of books, papers, correspondence, memoranda, alt other 

tricf c S o^r f rel6Va r nt ° ? fe 7 atter inquiry! . . A*r o/th* dL- 

fcrict courts of »Jmu< d spates within the jurisdiction of which such 

inquiry is carried on may, in case of contumacy or refusal to obey a 

T '°/ ny rson » issue an order retiring such person to 
appear (and to produce documentary evidence if so ordered) and <Hvi 
evidence relating to the naatcr n question; and any failure to°olley 
thereof ' ^ ^ ^ C ° Urt Bay b ® P uai:;hed b 7 such court as a contempt 

2. Cases where the Board itself or the Attorney General desires 
one production of C3 A recorer Resent no difficulty/ as the questdoS 

ox trie advisability of production would be handled by consultation mth- 

or iidividu/Zn ,f I9W , fl ^ oblem ariEes ^reorganization 

be produced/ ^roceedirg ochorc the Board requests that CIA records 

„ 3; /■'! a prac * i ? al mtte ^ Director may safely refuse to ooey 

a couit order requiring mm to produce CIA records before the Board on 
one ground that tneir discloses would be prejudicial to the public 
/ / 1 ® r csn a pertained, no attempt has ever been fade 

50 c ^ te tae neacl outive department for contempt for failure 

5°-° bey a Coart order to -produce documents. This stems from the doc- 
trine of separation ox powers between the executive, judicial and * 
legislative branches of government. f * 

J”! “T T" ™ official or anployee ,f an (executive 

ueparunent us kai ox-dort.il it y a f«deral coart to produce records*"!.-! even 

oeen adjudged m contempt for failure to do so. However, no instances have 
oeen round wnere compulsion ms brought to bear to force compliance. 

I / is tru ^ of cr,arrf * + -- at DIA's refusal to supply the records 

^.bpoenaed may cause wne Cover® lent to lose its case, due to prejudice 

clseTlTZ t0 1 ° f a fair ^1. Th/sf S^ral 

To// /' * Circuit, co, motions were reversed on appeal on* the 

0 OUnr : tn '. t the aeienoant-’^E entitle to the production of government 
records since it ..as apparent b.*t tr-ese re-cords related directly to the 
cnarges against ham. United States v. Andolschek. 1),0 v, oa cvva f oi.iu 

vm ^k Ikll 
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6. As will be shown below, it is not likely that a District 

bourt would issue an order requiring CIA to produce records where the 
agency has reiused, in the public interest, to obey a subpoena duces 
tecum issued by the Board. — 

7. The general rule that executive agencies may refuse, in the pub- * 
lie interest, to produce records is stated as follows in JiO Op . Attv. 

Gen. 8, k 9 (1941): 

"Tills discretion in tne executive branch has been upheld and 
respected by the judiciary. The courts have repeatedly held teat 
they wall not and can not require the executive to produce such pa- 
pers when in the opinion of the executive their production is con- 
trary to the puolic interests. The courts have also held that the 
question whether the production of the papers would be against the' 
public interest is one for the executive and not for the courts to 
determine. 11 (citing cases) ! 

8. An employee of an executive department may base his refusal to 
produce records on a departmental regulation. In United States v. Hagen, 

180 F. 2d. 321 (petition for cert, filed May 22, 1^6), and j&parte 
Sackett, 74 F. 2d. 922 (9th dr., ±93$), agents of the F.B.TTwere 
upheld m their refusal to produce investigative records. The agents 
relied on Department of Justice regulations prohibiting the disclosure 

of records except In the discretion of the Attorney General. The same 
holding was made in Eos ke v. Comingore , 177 U.S. 459, which involved 
a Treasury Department regulation. It was stated by the courts in these 
cases that the departmental regulations had the force of law since they 
were issued pursuant to R.S. 161 ($ U.S.C. § 22). which provides: 

_ "The head of each department is authorized to prescribe regu- 
lations, not inconsistent with law, for the government of his de- 
partment, the conduct of its officers and clerks, the distribution 
and performance of its business, and the custody, use, and preserva- 
tion of the records, papers, and property appertaining to it. ,f 

Similarly, the CIA Regulations provide for the custody and use of in- 
telligence imoimation, and CIA personnel may not make disclosures ex- 
cept as there provided. (See CIA Regulations 50-VIII and 50-V.) 
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10. Also, in cases '.'here state secrets are involved, CIA 
may apparently decline to produce recorus, relying on the con* 
stitutional prerogative oi the President to conduct the foreign 
relations of the nation, in the course of which he must neces- 
sarily have in ..lie possession confidential information which he 
is not obligated to divulge. In the case of Chicago Air Lines 
v. Waterman, 333 US. 103, the court saidj 


"The ^ resilient, both as Command er-in-Chief and as the 
liation's organ .-.'or fort ign affairs, has available intelligence 
services miose -reports neitner are nor ought to be published 
to 'ihie world. It world, be intoler able fc-iui t courts, without 
the relevant iiL-'oKsation, should revierf and perhaps nullify ac- 
tions of -the Executive taken on information properly held secret. 
Nor can co iris nut in. camera in order to be taken into exe- 
cutive confidences . But even if courts could require full 
disclosure, the very nature of executive decisions as to for- 
eign policy is political, not judicial. Such decisions are 
wholly confided by ov.r Constitution on the poli , ical depart- 
ments of tiie government, Executive and Legislative. Th#y 
are delicate, complex, and involve large elements of prophecy. 
'They are and should be undertaken only by those directly re- 
sponsible to the people whose welfare they advance or imperil. 
They are decisions of a kind for which the Judiciary has neither 
aptitude, facilities nor responsibility and have long been held 
to belong in one dorsain ox political power not subject to ju- 
dicial intrusion or inquiry." j 


11, As alluded to above, there have been cases vriiere the courts 
adopted the position that an executive department employee should be 
required to produce official records. These cases have involved 
criminal prosecutions brought by the United States in which it appeared 
that the suppressed records related directly to the charges against 
the defendent. In most of them the holding is limited to reversal 
of a conviction, aue uo suppression of important evidence, and the 
rest is dicta $ o.g., the Aadolschek , Beelanan , and Grayson cases, 
supra . In other cases, a government employee was convicted of contempt 
for refusal to roduce records, but the conviction v/as reversed on ap- 
pealj e.g., he Eager and Sackett cases, supra . The various eases on 
this subject are discussed in Parsons v. State, 38 So. 2d. 209 (I 9 I 4 . 6 ), 
and these which adopted ilie position that government records should 
be produced are distinguished. The same has been done in the - Hagen case 
supra , where the Antlolschek and other similar cases are distinguished 
on the theory tuat the government department involved had waived its 
privilege of nondisclosure of records under the facts of each case. 

Those cases are further distinguished in the situation of CIA since 
they aid not involve any statutory provision for the protection, of 



-> 1 inis i 


Approved For Release 2003/11/19 : CIA-RDP58-00597A0001 00030009-1 



Approved For Release 2003/11^/19 : CIA-RDP58-00597A0001 00030009-1 


intelligence sources, nor were the functions of the executive as 
the organ of foreign affairs or the Coramander-in-Ghief of the 
Armed Forces involved. 

12. Where the Department of Justice or seme other government 
agency is ordered to produce information in its files which came 
to it from CIA, the department in question can refuse to do so in 
the public interest, and pursuant to its own security regulations, 
in accordance with the rulings in the Rage n and Sackett cases above. 
In any event, no employee of the department -would be compelled to pro 
duce the records, as pointed out above . CIA could also interpose an 
objection on the basis of the Director's req? onsibility to protect 
intelligence sources and methods. CIA could probably not rely, in 
such a case, on its own internal regulations, because of the doctrine 
of the case of Zimmerman v. Poindexter , 7U F» Supp. 933 (D* Haw. 19il7 ) 
where Department of Justice investigative records in War Department 
files were ordered to be produced despite objection by Justice on 
the ground of its own security order No. 3229. 

13. In summary, no CIA official or employee w, uld likely be 
ordered by a District Court to produce records before the Subversive 
Activities Control Board, where refusal to comply with a subpoena 
duces tecum issued by the Board was based on reasons of public in- 
terest! If an order for production of records should be issued by 

a District Court, the Director or any employee of CIA would not be 
forced to obey tne order* 
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